Subpart F - Paratransit as a Complement to Fixed Route Service
§37.121 Requirement for Comparable
Complementary Paratransit Service.
This section sets forth the basic requirement for comparable paratransit service, which applies to each public entity operating a fixed route system. The requirements for paratransit service are to be met by a system complying with §§37.123 - 37.133, which embody the eligibility requirements and service criteria for paratransit, though compliance with §37.131 may be modified where an undue financial burden waiver is granted.

Though it is clear from the statute, a number of commenters wanted an explicit statement in the rule that.the commuter bus and commuter rail systems are not required to provide complementary paratransit. The former is the case because §223(a) of the ADA specifically exempts commuter bus service from the paratransit requirement. The latter is true because commuter rail is excluded from the definition of "designated public transportation." Since, by definition, only entities providing designated public transportation can operate a "fixed route system," and the paratransit requirement applies only to entities operating fixed route systems, commuter rail systems are not subject to the paratransit requirement. Paragraph (c) restates that these types of systems do not have to provide paratransit.

A number of transit providers commented on the general concept of comparability used in the NPRM, which would require paratransit systems to meet a number of service criteria. The thrust of these comments was that it would be better to take a less specific approach to comparability. The rule, in this view, should state only a general concept of comparability and then permit local areas to design systems that would serve the needs of individuals with disabilities to the same degree that fixed route serves the needs of the rest of the population. Another commenter's spin on this point was that the criteria should be only "minimum" criteria (i.e., guidelines or goals), with the local community, with consumer input, to determine what is comparable. Anything going beyond "minimum" criteria goes beyond the statute, in this commenter's view.

The latter comment misconstrues what a minimum criterion is. A "minimum" criterion is one which establishes a floor for service, below which one may not go. It is not a "minimal" criterion, which requires someone to do very little. DOJ makes the same point in the preambles to its ADA rules.

The view that there should be only a very general requirement for comparability, the content of which would be filled in at the local level, is inconsistent with the requirement for a set of minimum service criteria that would "determine the level of services" to be provided (§223(c)(3) of the ADA). Moreover, it fails to take into account a long statutory and regulatory history of the concept of comparability, which leads directly to the service criteria approach of this rule. The ADA's joining of the concept of comparability with the need to establish specific service criteria builds on the approach taken by 16(d) of the Urban Mass Transportation Act of 1964, as amended (implemented by the Department's 1986 regulation on transportation services for individuals with disabilities, which established service criteria approaching a paratransit system that closely resembles that of the ADA NPRM)> ). In enacting the ADA, Congress did nothing to suggest that the Department's approach should be changed. The language and purpose of the ADA are consistent with the Department's decision to retain service criteria.

A few commenters also asked that light and rapid rail operators be exempted from the paratransit requirement, since they typically served areas that bus systems also serve. The Department cannot adopt this comment. The ADA requires that all public entities operating fixed route systems -- a category into which public rapid and light rail operators clearly fall -- provide paratransit. Congress excepted commuter bus service, but no one else, from this requirement.

7 37.123 ADA Paratransit Eligibility - Standards
Eligibility was one of the most commented-upon portions of the NPRM. One of the most frequent general comments was that the NPRM's conception of eligibility was too restrictive. To "strictly limit" ADA paratransit eligibility to the three proposed categories would create substantial hardship for many persons with disabilities, commenters said, and could deprive some persons who currently depend on paratransit of the opportunity to continue using the service (other commenters noted that some previously ineligible persons, such as those with cognitive disabilities, might become eligible, however).

The short answer to these comments is that the NPRM followed the statute almost to the letter in defining the eligibility categories. The longer answer has to do with the design and intent of the ADA. The ADA is a civil rights statute, not a transportation or social service program statute. The ADA clearly emphasizes nondiscriminatory access to fixed route service, with complementary paratransit acting as a "safety net" for people who cannot use the fixed route system. Under the ADA, complementary paratransit is not intended to be a comprehensive system of transportation for individuals with disabilities.

Another way of saying this is that the ADA does not attempt to meet all the transportation needs of individuals with disabilities. As one disability group representative suggested during the Advisory Committee meetings, the ADA is intended simply to provide to individuals with disabilities with the same mass transportation service opportunities everyone else gets, whether they be good, bad, or mediocre. 

It appears that many of the commenters who expressed concern about the perceived restrictiveness of the NPRM eligibility criteria did so in the belief that the rule should mandate a comprehensive transportation system for individuals with disabilities that would meet all or almost all their transportation needs. This desire for the best service possible is very understandable. While we do not share these commenters' view of the statute, we emphasize that the ADA and this rule set no ceilings on the service that local entities may provide. Local entities can provide paratransit service to anyone they wish. Such additional service, provided as a matter of local discretion, is very desirable. The rule points out, however, that since it is not mandated by the ADA, its costs cannot be regarded as financial burdens of ADA compliance that can be taken into account for undue financial burden waiver purposes.

It should be pointed out that a number of commenters, both disability groups and transit properties, supported the notion of strict adherence to the statutory eligibility criteria. Doing so was seen as a means of avoiding undue financial burdens and of avoiding an overload on the system that would make it harder for people who really needed the service to get it.

The NPRM specified that persons could be eligible on the basis of permanent or temporary disabilities. A few commenters objected to permitting eligibility based on a temporary disability. The Department believes that if someone meets one of the eligibility criteria, that person should be provided service, regardless of the duration of the disability involved. As noted in the next section of the rule, an entity may establish an expiration date for eligibility, which should prevent situations in which someone would remain eligible permanently based on a temporary disability.

Another concept that generated substantial comment was that of trip-by-trip determination of eligibility. Even those comments that objected to this provision recognized its conceptual validity. That is, all three statutory eligibility categories deal with functional inability to use fixed route transit arising from a combination of a disability and circumstances. Circumstances change (and, as commenters pointed, the manifestations of disabilities can vary as well). Someone who can navigate the system to work may not be able to navigate the system to a different destination. Someone who can get to a bus stop in the summer may not be able to get there in the winter. Someone who can use accessible fixed route service can travel to some locations on the fixed route system but not others (i.e., those to which routes are not yet accessible). Consistent with this statutory scheme, it does not make sense to say that if the statute mandates that an individual be eligible in one set of circumstances, the individual must be regarded as eligible in all circumstances, even where, in fact, the individual can use fixed route service.

The thrust of the comments objecting to trip-by-trip eligibility was that it was too difficult to administer. It would complicate eligibility determinations and trip scheduling and create significant additional workload, commenters said. Some commenters, both disability groups and transit properties, said that the trip-by-trip approach was practicable, however. During the discussions of the Advisory Committee, some transit property representatives said that they were already doing or planning to do trip-by-trip eligibility, while others said it was not possible for them to operate in that way.

The Department is retaining this concept in the final rule. That is, if someone meets the eligibility criteria for some trips but not others, that person is ADA eligible only for the former. This does not mean that, in practice, a transit property which finds that administering a trip-by-trip eligibility system is too difficult must do so. The ADA requires paratransit to be provided to ADA eligible persons. As long as a transit provider ensures that paratransit is made available to all persons for all trips for which they meet eligibility criteria, the transit provider has complied with the rule. If the transit provider finds it administratively more practicable to provide any requested trip to an individual who is ADA paratransit eligible only for some of the trips requested, that is permitted under the rule. The only caveat is that the cost of trips not mandated by ADA requirements cannot be counted in the context of a request for an undue financial burden waiver. (In applying for an undue burden waiver, an entity which did not actually operate a trip-by-trip eligibility system would count only the percentage of its overall costs equal to its percentage of ADA-mandated trips.)

The first eligibility category concerns individuals who cannot board, ride, or disembark from an accessible vehicle (e.g., people who, because of a visual or cognitive impairment, cannot "navigate the system"). This category was not the subject of much comment, except in relation to the issue of trip-by-trip determinations of eligibility, discussed above. In this context, some commenters with multiple sclerosis (MS) said that because of unpredictable day-to-day fluctuations in their condition, it would be almost impossible to apply trip-by-trip eligibility to them. This is a reasonable factor for transit providers to take into account as they plan their eligibility systems, but disability-specific eligibility provisions are not practicable in this regulation, in our view.

Some commenters questioned the eligibility of relatively mobile persons with visual impairments. The statute makes clear, however, that such persons are eligible if they cannot "navigate the system."

The second eligibility category consists of people who can use an accessible vehicle but cannot use a route on the fixed route system for lack of accessible vehicles. There was relatively little comment on the basic requirement of this transitional eligibility category. There were a number of comments on one aspect of the proposed rule, however, which would make eligible for paratransit persons who could travel on an accessible vehicle but for a stop on which the bus lift cannot be deployed.

A number of transit properties objected to providing paratransit service on the basis of circumstances they viewed as being beyond their control (e.g., terrain features or architectural barriers). In many places, conditions at bus stops are under the jurisdiction of a state or local government, not the transit provider.

Disability community commenters, on the other hand, said that if a stop were difficult to use by people with disabilities, the stop should be relocated. In no case, these commenters said, should the transit authority be permitted to declare stops off limits to wheelchair users, unless the lift would physically not deploy or would be damaged if it deployed.

The Department agrees that if a lift physically cannot be deployed at a stop, or would be damaged if it did, the transit authority should not have to deploy it. But it is not appropriate, in this event, to impose the resulting inconvenience on a passenger with a disability by denying that passenger the ability to get to a particular destination. If the transit provider does not provide fixed route service to a passenger with a disability at a particular location at which service is provided to other persons, it does not provide accessible service there, triggering paratransit eligibility. Moving a stop to a location where the lift will work, as some commenters suggested, is one solution to this problem. The issue of refusing to deploy a lift where it can be deployed is a provision of service issue that is discussed under _§37.167. We would also point out that _§37.9 requires transit providers to cooperate with other public entities (who have responsibilities for bus stops under the DOJ Title II rule) with respect to bus stop accessibility.

The rule also provides that if someone with a common wheelchair cannot use a lift on an existing vehicle (i.e., because the lift does not meet Access Board standards), that individual would be eligible under this category. This is another form of "transitional" eligibility the occurrence of which should be reduced as new vehicles meeting Access Board standards come on line.

A few commenters suggested that rail systems not be subject to paratransit requirements, since they tend to have service areas that overlap bus service areas. Given the statutory requirement that complementary paratransit be provided for every fixed route system, we cannot adopt this comment. Comments did ask how eligibility requirements would apply to rail, however. The first and third standards quite clearly apply to rail the same as they do to bus, but the second standard is somewhat more difficult to apply in the rail context.

The statutory standard appears to be drafted with bus systems in mind, but its conceptual point applies to rail systems as well. This point is that if someone can ride on a route when it is accessible, but cannot now ride because the system is still inaccessible, the person is ADA paratransit eligible. With bus systems, residual inaccessibility has to do with there not yet being 100 percent accessible buses. On a rapid or light rail system, it has to do with there not yet being one accessible car per train or with key stations not yet being made accessible. The final rule uses these two factors to define rail system paratransit eligibility.

The third eligibility category, for people who have specific impairment-related conditions that prevent their getting to or from a stop -- generated the most comment. The most thorough explanation of this concept comes from the House Public Works and Transportation Committee report (H. Rept. 101-485, Pt. 1, at 29-30):

In general, the Committee does not intend that the concepts of boarding and disembarking include travel to or from a boarding or disembarking location. However, the Committee included a very narrow exception in recognition of specific impairment-related conditions which certain individuals with disabilities may have. Under the bill, paratransit services must be provided to any individual with a disability who has a specific impairment-related condition that prevents the individual from traveling to a boarding location or from a disembarking location on a fixed route system. A specific condition related to the impairment of the individual with a disability such as chronic fatigue, blindness, a lack of cognitive ability to remember and follow directions or a special sensitivity to temperature must be present. The Committee does not intend for the existence of architectural barriers to trigger eligibility for paratransit under this section if these barriers are not the responsibility of the fixed route operator to remove. In particular, no eligibility for paratransit exists due simply to a lack of curb cuts in the path of travel of an individual with a disability since, in the short term, such barriers can often be navigated around and, more importantly, pressure to eliminate these architectural barriers must be maintained on the state and local governmental entities responsible for eliminating them. In the same way, distance from a boarding of disembarking location alone does not trigger eligibility under this section. In both of these cases, a specific condition related to the impairment of the individual with a disability such as those cited previously must also be present to trigger paratransit eligibility. The committee is concerned that a broad interpretation of this exception will discourage the use of fixed route transit systems by individuals with disabilities.
Most comments on this subject said that the category was too restrictive, and that it failed to take into account the difficulty many individuals with disabilities have in getting to a bus stop. A blind person who cannot cross an eight-lane highway, or a wheelchair user who cannot go up a steep hill or push through heavy snow, may in fact be prevented from getting to a stop and using fixed route transit. The rule should recognize, these commenters said, that a combination of a disability and physical barriers, distance, terrain, etc. constitutes a valid basis for eligibility.

The Department believes that it is reasonable to clarify in the rule that a combination of an impairment-related condition and environmental barriers may form a basis for eligibility. The existence of a barrier, standing alone, does not confer eligibility; only if the interaction of the barrier and the impairment-related condition prevents getting to the stop would there be eligibility. This position recognizes that environmental barriers "alone" do not confer eligibility. The Advisory Committee was in general agreement with this approach.

The final rule also calls attention to the statutory word "prevents." An impairment-related condition does not confer eligibility if it simply makes use of fixed route transit less comfortable, or more difficult, than use of fixed route transit for persons who do not have the condition. Members of the Advisory Committee recounted conversations with paratransit users who objected to going to the bus stop and waiting for the bus, rather than scheduling a paratransit van to come to their house. The rule provides that, unless the condition prevents the travel, the individual is not ADA paratransit eligible.

The ADA also requires one other person accompanying the eligible individual to be provided service, with other persons provided service on a space available basis. A few comments said that no more than one individual should ever be provided service, since doing so would unduly complicate scheduling. Others said that more than one person should be guaranteed service in some situations (e.g., a parent who is a wheelchair user taking three children to the doctor). Other comments asked for clarification of the role of attendants. There were several suggestions that in order to be provided service, the other people should have the same origin and destination as the eligible individual.

Since the statute is clear about carrying one companion, with others space available, we do not have discretion to make either requested change on that point. With respect to attendants, we are persuaded by commenters' argument that a personal care attendant is (like a wheelchair) a necessary part of the eligible individual's mobility. Consequently, a personal care attendant (as distinct from a family member or.friend who is along for the ride) is not counted against the one companion limit. To help providers administer this portion of the rule, the eligibility process provision (§37.125) allows them to require persons who will be traveling with personal care attendants to register that fact in advance.

We also agree with commenters who said the additional individuals should have the same origin and destination as the eligible individual, since the statute allows these otherwise ineligible persons to take the trip because they are "accompanying" the eligible individual. This means, in our view, that they are taking the same trip as the eligible individual.

_§37.125 ADA Paratransit Eligibility - Process
It is common for commenters on proposed rules to complain that Federal agencies are imposing overly prescriptive requirements on them, and denying them appropriate local discretion (indeed, certain portions of this NPRM received responses of this kind). The most common comment on this section, however, was that the rule is not prescriptive enough. Commenters asked for exhaustive lists of impairment-related conditions, on an order of detail similar to the Access Board technical standards for vehicle accessibility. Standard Federal eligibility forms were requested, and some commenters favored a Federal (or at least centralized) eligibility certification process.

The Department understands the motivation behind these comments. Making case-by-case determinations of eligibility is a difficult business at best, fraught with tough judgment calls and conflicts between a genuine desire to provide service that people need, the need to provide service in accordance with the rules , and the need to stay within available resources. It would be very helpful to have that job made easier by standard procedures that everyone throughout the nation follows and standard eligibility templates into which all applicants could be fit, making difficult judgment decisions less necessary. We sympathize, but we are unable to provide the requested prescriptiveness.

This is not just a matter of generic regulatory policy. It is a fact that DOT is not as well situated as people in local areas to know what types of conditions, combined with what sorts of local circumstances, make a given person eligible for a certain set of trips. During the Advisory Committee meetings, we asked for recommendations from members -- among them some of the most able transit providers and disability groups in the country -- for what a set of Federal eligibility guidelines might look like, and we received only one. Various members mentioned functional tests they applied; we do not believe it would be that useful to endorse one of the many variations on such lists that people could devise.

Federally-designed templates, especially those that attempt to apply to the situations of thousands or millions of individual human beings, tend to fit poorly. A centralized process, even if the resources existed for it (they don't) would, in our view, be much less desirable than a process at the local level. Not only would it take longer to make decisions, but it would inevitably be less responsive to the details of local circumstances and individual needs. We would point out that the legislative history of the ADA contemplated that implementation of the paratransit requirement by fixed route operators would include a local certification process.

For these reasons, this section retains the with a requirement that each transit provider (or groups of providers in a region coordinating with one another) devise and operate a local eligibility process. For the reasons described in the discussion of §37.121. this process must strictly limit ADA paratransit eligibility to the persons described in that section (this does not mean that paratransit service must be limited to such persons, however).

The NPRM proposed that information concerning this process be made available in accessible formats. There were few comments on this subject, none of which opposed the idea (though some asked for additional guidance), and we are retaining it.

The NPRM proposed a concept of "presumptive eligibility." The purpose of this provision is to protect applicants against lengthy delays in being approved for paratransit service. The provision said that after a length of time had passed from the application, the applicant would be presumed eligible and provided service, until and unless a negative determination were made.

Most comments focused on the length of the period of time. Most said between two and four weeks was appropriate, with transit providers clustering around the latter and disability groups around the former. Others suggested immediate eligibility or a waiting period of up to six or eight weeks. Some comments suggested specifying that the period of time should not begin to run until.a complete application had been received.

The Department believes that the suggestion that the time period should start to run when a complete application has been received is a good one, since it will not penalize transit providers for delays that are outside its control. With this addition, the Department believes that 21 days is a good length for the time period. This period will not drastically inconvenience applicants, but will allow a realistic time for transit agencies to do their work.

The Department recognizes that legitimate workload and resource limitations may sometimes prevent decisions from being made in this time frame, and adopts this provision in the belief that such delays should not unduly burden applicants who need service.

There were no objections to the proposal that eligibility determinations be in writing, and that provision is adopted. With respect to documentation of eligibility, some commenters asked for a requirement for an ID card, as such. There was disagreement among commenters whether DOT should prescribe a standard card or whether this should be left to local discretion. On the other hand, some comments said an ID card was unnecessary, given the presumptive eligibility requirement for visitors. Others opposed the idea on grounds of cost or administrative burden. There were a variety of ideas on what type of information the card should contain.

The Department believes that documentation of eligibility is a good idea, which will provide proof to both local and out-of-town provider personnel that the person is eligible. While we think it is unnecessary to prescribe a form, certain basic information should be on the form -- name of the eligible individual, name of the transit provider, the telephone number of the entity's paratransit coordinator, an expiration date, and any conditions or limitations on the eligibility. The documentation need not be a card, as such: it can be a letter or some other format. The Department does not believe such documentation will prove burdensome, since transit providers will have to provide most of this information in eligibility decision notices anyway.

A number of commenters favored recertification. Since circumstances change over time, it is useful for a transit provider to determine, at reasonable intervals, that an individual remains eligible, is still living and in the area etc. The final rule permits a recertification requirement.

The relatively few comments that addressed the administrative appeals process favored it, emphasizing the need for administrative due process. As adopted, this provision would include a filing deadline of 60 days, an opportunity to be heard in person, separation of functions (so that the appeal is not merely a reconsideration by the same person or office that made the original decision) and written notification. Appeals processes can become prolonged, just like initial decisions, so that beginning after 30 days from the completion of the appeal process, service would have to be provided to the individual until and unless a negative determination is rendered.

Comments asked under what circumstances it would be appropriate to deny eligibility or refuse service to individuals. Commenters suggested such circumstances as violent, illegal, or disruptive behavior, or a pattern of being a "no-show," as potential reasons for refusing service.

The ADA says people who meet its criteria must be treated as eligible. Therefore, it is only in very few and compelling situations that an entity is entitled to refuse service to an otherwise eligible person. The definition which the Department adopts would concern a passenger who engages in violent, seriously disruptive or illegal conduct. This issue is covered in the nondiscrimination section of the rule.

Sanctioning individuals who chronically fail to show up for scheduled rides, on the other hand, is not refusing to provide service on the basis of disability. An appropriate system of sanctions can help to deter or deal with individuals who misuse the system, absorbing capacity that could otherwise go to people who need rides and increasing costs.

For this reason, the final rule permits public entities to suspend the provision of paratransit service to otherwise ADA paratransit eligible individuals who engage in a pattern or practice of missing scheduled trips. A "pattern or practice" involves intentional, regular, or repeated actions, not isolated, accidental or singular events. "No-shows" attributable to causes beyond the individual's control -- including problems with the delivery of the service (e.g., the van is an hour late and, before it arrives, the passenger has given up and called a taxi) -- cannot form part of such a pattern or practice. Before imposing a sanction, the entity would have to provide basic administrative due process to the individual, and this section's administrative appeal mechanism would apply in cases decided against the individual.

§37.127 Complementary Paratransit Service for Visitors.
Commenters had little quarrel with the idea that out-of-town visitors should be able to use paratransit in the area they are visiting, without going through a long eligibility process that would probably outlast their visit. But commenters had a number of questions and concerns about the operation of the process.

First, commenters wanted some definition of who a visitor is. Several suggested that a visitor should only be someone from outside not only the jurisdiction in which the individual resides, but also outside nearby jurisdictions which coordinate paratransit service with the "home" jurisdiction. The Department believes that this comment has merit, and we have included a provision to this effect.

Second, most commenters agreed that presenting an ADA eligibility documentation from one's "home" jurisdiction should be sufficient to gain eligibility away from home. A few commenters were concerned that such a procedure would lead to inequitable results if, for instance, someone from a city with loose eligibility criteria came into a city with a tighter program. The Department concedes this situation could exist, but believes that it is a problem that is not so serious as to justify eliminating the "full faith and credit" that one jurisdiction would extend to another's eligibility decisions for the short term.

Third, what if someone does not have ADA eligibility documentation? This could happen when, for example, a person travels from a small town which has no mass transit to a city that has complementary paratransit, or when someone who could use fixed route service at home is unable to navigate a fixed route system in a strange city. The NPRM proposed presumptive visitor eligibility as a solution to this problem. Most commenters agreed with this idea, but suggested that transit providers should be able to get certain minimum documentation from such a person. The Department agrees, and the final rule permits the provider to require presentation of proof of residence (to make sure the person was a visitor) and, when necessary, documentation of disability (e.g., in the case of a so-called "hidden disability"). The provider would accept the visitor's statementof inability to use the fixed route system.

Fourth, how long should visitor eligibility last? A number of commenters suggested that the rule should state an outside limit, after which someone would have to apply for regular, local eligibility. The Department also believes that this comment has merit. Since the period before service must be provided to a local applicant is 21 days, this seems to be a reasonable period of time. That is, a visitor who anticipated staying in town for longer than three weeks, or a part-year resident, could submit a completed application upon arrival, and receive service for 21 days, and then either have a decision from the local transit provider or a continuation of service until a decision was rendered.

§37.129 Types of Service.
The NPRM preamble discussed some aspects of the kinds of transportation service that would be acceptable to provide as a part of complementary paratransit service. The premise of this discussion was that complementary paratransit service was demand responsive, providing origin to destination service.

Several comments asked for clarification on whether such service was meant to be door-to-door or curb-to-curb, and some of them recommended one or the other, or a combination of the two. The Department declines to characterize the service as either. The main point, we think, is that the service must go from the user's point of origin to his or her destination point. It is reasonable to think that service for some individuals or locations might be better if it is door-to-door, while curb-to-curb might be better in other circumstances. This is exactly the sort of detailed operational decision best left to the development of paratransit plans at the local level.

The NPRM asked whether on-call bus or paratransit feeder service would be acceptable in some circumstances. Comments were unanimous that on-call bus service would be appropriate for persons in the second eligibility category. Feeder service was generally approved for the second and third eligibility categories, but with some reservations, mainly from disability groups which were concerned that a feeder system that would require more transfers than would be required for a similar trip on fixed route.

The Department agrees that on-call bus service and feeder service are appropriate in the eligibility categories mentioned. The second eligibility category consists of people who can use an accessible fixed route system, but currently do not have an accessible route to use to get to their destination. An on-call bus system can put an accessible bus on their route at the time they want to travel, meeting ADA requirements in their case. In some cases, a paratransit feeder to an accessible bus line would also work for people in this category.

The third category consists of people who can use a fixed route system but are unable, because of a specific impairment related condition, to get to or from a stop or station. Feeder paratransit to get them from home to a bus stop, or from a bus stop to a destination, meets ADA requirements for them. In order to make such a system operational, transfers between paratransit and fixed route vehicles would seem essential. Consequently, without eliminating this mode of providing service altogether, the Department could not prohibit transfers.

§37.131 Service Criteria for Complementary Paratransit.
Service Area
This criterion was the subject of more comments than any of the others. The NPRM has proposed the "crustacean" approach to service area, in which service would be provided to origins and destinations within corridors of a given width on either side of a fixed route. The Advisory Committee, in its January meeting, supported this concept on the basis that it reflected most closely the intent of the ADA that complementary paratransit be a "safety net" as comparable as possible to fixed route service.

A majority of comments on this concept favored the "circumferential" or "connect the dots" model of service area which was used in the Department's section 504 rule. This model was said to be easier to administer and to include more origins and destinations and hence serve the transportation needs of persons with disabilities more comprehensively. Of particular concern to some commenters was the possibility that some people who now get service would lose it. Commenters also expressed concern about isolated pockets left unserved. Some said that the rule should prohibit entities from reducing the size of their service area from what it was under the 1986 504 rule, or argued that "connect the dots" better implemented the ADA legislative history language that talked of paratransit service "throughout" the entity's service area.

Commenters who preferred the corrider-based model emphasized its congruence with the ADA's emphasis on fixed route service as the primary mode of transportation for everyone, with paratransit as a safety net for people who cannot use fixed route service. The paratransit service is not intended under the ADA, these commenters said, to provide service that is better or more comprehensive than that available on the fixed route system. Some of these commenters also said that, with minor modifications, the corrider-based would provide adequate service to the vast majority of origins and destinations accessible by mass transit. Both disability group and transit industry representatives to the Advisory Committee strongly favored retaining this model.

A related issue was the appropriate width of the corridors. The NPRM asked comments on a variety of alternatives. Most transit providers suggested a width on either side of a route of either 1/4 (a distance often used for bus ridership planning purposes) or 1/2 mile. Disability groups tended to support wider corridors, of up to 1 or 1 1/2 miles on either side of a route, with some suggestions that there should be wider corridors in suburban areas than in the urban core (since people are likely to travel farther to get to a route in less densely populated areas). Some commenters supported substantially broader service areas for rail systems, in the view that the "catchment areas" for rail stations and lines are much bigger than the areas from which bus riders are drawn to stops. One member of the Advisory Committee produced an interesting and much remarked upon map showing how a five mile corridor and ten mile radius around end stations would look for one major urban rail system.

The Department has decided to retain a modification of the corridor-based model, with a related but altered approach for the rail service area. We agree with the Advisory Committee that this approach better captures the intent of the ADA than the connect-the-dots-model, since it provides a closer analog to the actual area served by fixed route transit. We believe that, in many areas, this approach will be more efficient to administer, since it will not require long paratransit trips to areas well away from transit routes. Nor do we think that service throughout the service area necessarily implies a circumferential concept of service area. We meet this objective if we require service to origins and destinations throughout those areas which fixed route transit actually serves.

There may be some currently served origins and destinations that are not required to be served under this service area concept, just as there are some currently served individuals who the eligibility criteria of the ADA do not require to be served. We emphasize that the rule does not prohibit an entity from serving any origin or destination it chooses. The costs of serving origins or destinations that are not mandated in the rule do not count with respect to undue financial burden waiver requests, however.

With respect to corridor width, most members of the Advisory Committee favored 3/4 of a mile on either side of a fixed route. This distance was thought to be reasonable because it was sufficiently wide to take into account the likelihood that fixed route service would draw passengers with disabilities from a relatively wide distance on either side of a fixed route, because corridors of this width would minimize unserved pockets, because it was not so wide as to vitiate the corridor concept, and because it represented a fair middle ground between commenters' suggestions. The Department believes that this distance has merit, and will adopt it.

The Department, in response to comments, has made two modifications to the corridor concept. First, if within the urban core area (i.e., the area in which the corridors merge together to make a nearly solid mass), there are pockets not within any corridor completely surrounded by corridors, the pockets will be served as well. (During the June Advisory Committee meetings, members often referred to the corridor model as the "handprint" approach). Second, outside the core area, the local entity, through the planning process, could increase corridor widths from 3/4 mile to as much as 1 1/2 miles, in order to serve additional origins and destinations in less densely populated areas.

The issue of how to define the service area for rail systems is one of the most difficult in the rulemaking. Among the factors we considered in deciding how to address this issue were the following:

* Rail systems draw riders from farther away from stations than bus lines draw riders from bus routes. Members of the Advisory Committee presented information that some rail systems, for their own planning purposes, define their service areas in terms of circles around stations (e.g., a three-mile radius around most stations and a five-mile radius around end stations, in one system).

* Information available to the Department suggests that the walking distance from which people go to a train station is not substantially greater than the walking distance from which they go to a bus line. Access to the station from further away is typically by other modes (e.g., bus, for people who do not drive their own cars to a park-and-ride), which involve a transfer to the rail line.

* While rail systems have fixed routes, people do not access them from a corridor in the same sense that they do a bus route. For example, if stations are four miles apart, and someone lives within sight of the tracks halfway between the stations, one cannot access the system without going two miles to a station.

* The most important use of paratransit for rail service is not so much getting to stations as it is providing trips along the rail corridor-- especially longer trips -- for which there are not good bus parallels.

On balance, we believe that the most reasonable approach to follow in defining the rail service area is to draw a circle around each rail station, with a radius of 3/4 of a mile (at end or outlying stations, the local planning process could decide to expand the radius to up to 1 1/2 miles, parallel to the bus corridor expansion described above). This appears to reflect more reasonably than a corridor-based approach the way people access and use rail systems. We judge the size of the circles to be a reasonable approximation of the distance from which people would go to a station without another transportation mode as an intermediary. The entity would provide service from any origin in any circle to any destination in any other circle.

We note that some commenters favored, rather than either the corridor or circumferential approach to service area, requiring service to all of a political jurisdiction (e.g., a county) in which the transit system operates. While such a definition makes sense for a comprehensive social service-oriented system intended to meet all needs of persons with disabilities, it goes well beyond comparability to the area actually served by fixed route transit. Other commenters preferred local option with respect to defining a service area. There is a statutory requirement for paratransit service in the service area of the fixed route system, and we believe that local option would not adequately ensure that service was provided as the statute intended.

The NPRM proposed that paratransit need not be provided outside the boundaries of the political jurisdiction in which the entity is authorized to operate, even if the corridor-based service area extended over the boundary. A substantial number of disability community commenters objected to this provision, saying that it would fragment service, require burdensome extra transfers or coordination, and not provide the service within the required service area.

Although we recognize that jurisdictional boundaries can create problems with the provision of service, we have retained this provision in the final rule. As commenters suggested, coordination, reciprocal agreements or memoranda of understanding should be able to solve a great many boundary overlap problems, and the rule require efforts of this kind. In other cases, however, entities may simply lack the legal authority to operate beyond the bounds of a particular jurisdiction, and this provision recognizes that fact.

Response Time.
The NPRM proposed that an entity schedule paratransit so as to provide next-day service to users. The preamble asked about "real time scheduling" as well. A substantial majority of comments endorsed the proposal, believing that it was a realistic requirement that still provided reasonable convenient service to users. Some transit properties favored a 24-hour requirement, as opposed to next-day scheduling, and a number of commenters advocated real time scheduling, touting its faster response times and lower per-trip costs. Others were concerned that real time scheduling would increase demand substantially, raising costs and overloading capacity.

The Department is retaining the next-day scheduling provision, on the grounds stated by the commenters. It is a good balance of minimizing inconvenience to users and allowing providers sufficient time to schedule trips to maximize efficiency. The regulation explicitly allows real time scheduling to be used, though it is not mandated.

The NPRM said that reservation service must be made available during all business hours, and during times equivalent to normal business hours on days prior to a service day when the offices are not open. Many transit providers objected to this provision, saying that it would cause them to have to open their offices on weekends and increase administrative costs. It should be acceptable for people to call on Friday for Monday service, they thought. Some commenters also asked whether a reservation office had to be staffed at all such times or whether an answering machine or similar technology would do. Commenters also asked whether normal business hours meant hours when the transportation service was running, or administrative office hours. The relatively few disability group comments on this section supported the NPRM proposal.

With one clarification, the Department is retaining the NPRM provision. The clarification is to say that reservation service would be made available during the normal business hours of the provider's administrative offices. On days when those offices were not open, such as weekends and holidays, it would be acceptable to take reservations by answering machine or similar means. Consequently, the requirement to ensure next day scheduling for every service day -- even a day following a weekend or holiday -- should not be as onerous as some commenters believed. While some costs are involved (a scheduler would have to work, for example, on Sunday evening to schedule trips for Monday morning), this situation is more in keeping with the transportation system envisioned by the ADA than a system which included a major exception to the response time criterion. Under the ADA, response time is to be comparable to fixed route service to the extent practicable. We are confident that this provision is "practicable" for transit providers.

A few commenters mentioned that people should be able to make reservations a long time in advance, even if real time scheduling or next day scheduling were the practice. We agree, and the rule tells transit providers to allow reservations up to 14 days in advance of the individual's desired trip.

Some transit commenters asked for flexibility to establish pickup times in order to maximize efficiency. On the other hand, some disability community commenters asked for protection against what they regarded as the problem of transit authorities insisting on scheduling their travel at times very divergent from desired travel times. To address both sets of concerns, the Department is adding a provision to the rule that would allow transit authorities to negotiate pickup times with eligible persons. However, the provider could not insist on pickup times (at either end of the trip) that varied by more than an hour from the user's desired travel time.

Fares
The NPRM proposed that fares could be double the base fixed route fare, taking into account both discounts and add-ons (e.g., transfer or premium charges). Few of the many commenters on this provision found much good to say about it, a number expressing confusion about its wording.

From the point of view of many transit providers, twice was not enough. Many of these commenters said that comparability, with respect to fares should be measured not in terms of the fares passengers paid, but on the percentage of revenues those fares represented of trip cost. Paratransit is a premium service with high per trip costs, a number of providers said, and should be priced accordingly. They also opposed taking discounts into account, saying that doing so would increase revenue pressures on them even more and would create a disincentive for using fixed route discounts beyond those situations mandated by law.

Disability community commenters, on the other hand, opposed allowing more than the fare charged on fixed route to be charged for paratransit. A double fare was not comparable, they asserted. These comments pointed out that many individuals with disabilities had limited incomes, and while doubling fares would not put a big dent in transit providers' deficits, it would take a big chunk out of the disposable incomes of many individuals with disabilities. Disability group comments were at best lukewarm on the inclusion of discounts.

At the Advisory Committee meetings, there was general agreement that it would be appropriate to drop consideration of discounts, and base the paratransit fare on the actual fare paid on a similar fixed route trip, including transfer and premium charges. There was not agreement on whether the fare could be double that amount. The Department agrees with the Advisory Committee on the calculation of the fare (i.e., that discounts should not be included) and will retain the provision permitting double that amount to be charged. We do so on the basis that this fare, while more than the fixed route fare, remains within bounds of comparability, and does have a reasonable relationship to the higher per-trip costs of demand-responsive service. A fare double that of a fixed route trip should not be prohibitively high. Given the differences between fixed route and paratransit service, including its per trip cost as well as its different service characteristics, we do not believe that the statute precludes a higher fare for paratransit. At the same time, we do not accept arguments that comparability should be viewed in terms of farebox recovery ratios. Under the statute, comparability is clearly viewed from the point of view of the consumer, not the provider.

Commenters also raised questions about the fares to be charged companions and attendants. A companion is someone who the ADA explicitly permits to ride with the eligible individual. If someone goes with a friend who has a disability on a fixed route bus, he pays the same fare as the friend. The same should hold true on paratransit. The rule will require the same fare to be charged for companions as for the eligible individual. With respect to personal care attendants (see discussion of §37.123), the situation is different. A personal care attendant is someone with whom the eligible individual must travel, just as an individual with a mobility impairment must travel with a wheelchair. As an essential accommodation, the personal care attendant should travel without charge, and the rule so provides.

Commenters raised the issue of social service agency (or other organization) transportation. In response to a preamble question, a number of transit providers suggested that it was appropriate to permit higher fares in this situation. Trips guaranteed to an organization are a premium service, one commenter asserted, for which a higher charge is appropriate. Some commenters thought that this provision could help to deter "dumping" of social service transportation onto the public paratransit system, though nobody put the idea forward as a panacea for that problem. Several commenters cautioned that any such provision should have safeguards to ensure that the higher fares only applied to "agency trips," and not to individually paid for trips which an agency simply arranged for clients.

The Department is adopting these suggestions. Transit providers can negotiate a higher fare for "agency trips," which is appropriate since the ADA's requirement of comparable paratransit goes to individuals, not organizations. To the extent that it forestalls some "dumping," this approach is also desirable. At the same time, the provision applies only to agency trips, not to trips provided on behalf of and paid for by an individual client.

Restrictions and Priorities on Trip Purpose
The NPRM proposed to prohibit restrictions or priorities based on trip purpose. There were few comments. Those from disability groups favored the provision. There were two sources of objection to the proposal. The first was from a few medical transportation providers, who thought that priorities should be retained for kidney dialysis or other medical purposes. The second was from a few transit providers who were concerned that the provision would prohibit subscription service.

The concept of prohibiting restrictions and priorities based on trip purpose is basic to any system of comparable paratransit service. Nobody asks why someone is getting on a bus or rates the significance of their travel. If someone asks why a passenger is getting on a paratransit van, let alone decides for the passenger the relative importance of his or her trip in the larger scheme of things, we do not have a comparable situation. To the extent that such priorities are imposed (e.g., because of a provider decision that medical trips are more important than other types of trips), we have a social service model of transportation rather than the system of service comparable to fixed route transportation that the ADA envisions.

The issue of subscription service is discussed below.in connection with §37.133.

Hours and Days of Service
The NPRM proposed that paratransit service be available during the same hours and days as the fixed route service. Disability groups supported the provision as written, saying that it was necessary to ensure truly comparable service. A number of transit providers asked for more flexibility to devise service which efficiently served the most active periods of demand, but would not need to operate during periods of low demand (e.g., night-owl service). Several favored "averaging," in which entities would provide paratransit for a number of hours during the day equivalent to the number of hours, on average, that all routes ran. It would be more efficient to sacrifice night-owl paratransit and use the funds saved to provide more capacity in periods of higher demand, one commenter said.

If one can get from Point A to Point B at midnight on a fixed route bus, one should be able to travel between those same points at midnight on paratransit. If one cannot do so, it is hard to argue that the system is comparable. On this basis, the Department believes it is necessary to retain the hours and days provision. Given the corridor-based approach to service area, it is likely that costs of late-night service should not be as great as some commenters believe. During low-demand hours, it is typical for there not to be service on many routes. These corridors drop off the service area during these times, and service to origins and destinations in them is not required. For this reason, "averaging," which might result in considerable savings in a circumferential service area, is less important in a corridor-based service area.

Capacity Constraints
The NPRM proposed prohibiting capacity constraints, including waiting lists, restrictions on the numbers of trips a person may take in a given period, or consistent trip denials or untimeliness. The relatively few disability community commenters speaking to this subject favored the requirement.

The majority of comments on the criterion were from transit industry parties, virtually all.of whom opposed the idea. Some comments said that the provisions concerning consistent denials or untimeliness were too vague. Given fluctuations in demand, a system could not avoid some trip denials without having substantial excess capacity. Others said that it was unreasonable to expect any system to meet all demand, which would inevitably require the addition of more vehicles and keep costs spiraling upward. Several commenters pointed out that there are capacity constraints on fixed route systems (e.g., a full bus passes up people waiting at a stop), and capacity constraints were likewise reasonable for paratransit. A few commenters suggested a performance standard (e.g., meeting an average 98 percent of trip requests per day). Interestingly, few commenters spoke in favor of the two primary devices on which the proposal focused -- trip number limits and waiting lists.

It is true, of course, that there are capacity constraints on fixed route transit. Certain potential routes are not served, runs are not made at certain times of day, and these limits restrict everyone's ability to travel on the fixed route system. Capacity constraints of this kind are already reflected in the requirements for paratransit, given the service area and hours and days criteria.

It is also true that packed buses pass by passengers waiting at stops and that full trains pull out of stations leaving passengers standing on the platform. In each of these cases, however (which are most likely to occur at peak travel periods when headways are shortest), all the passengers have to do is wait a little longer for the next bus or train to come. Certainly no system administrator tells such a passenger that he can forget about traveling that day because he has already ridden the bus 20 times that month or that he needs to work his way to the top of a waiting list before he can elbow his way onto a train. If the administrator of a paratransit system tells a similar story to a passenger, it is not a story about a comparable system.

Capacity constraint mechanisms of this kind are incompatible with a comparable paratransit system, and the rule will continue to prohibit them. We are also modifying the chronic trip denials and untimeliness provisions of the NPRM. These provisions were generally supported by disability community commenters, but were criticized by transit industry commenters as vague and difficult to enforce.

Anecdotal reports by disability group representatives, and surveys of some existing paratansit operations in several cities by the Department's Inspector General (IG), suggest that problems of this kind are a serious concern. In one city surveyed by the IG, for example, 26 percent of initial trips surveyed, and 32 percent of return trips, were one to five hours late. Nine percent of passengers had one-way trips that lasted between two and four hours, and involved up to 33 stops between origin and destination. Of a small sample of passengers interviewed by the IG in this city, more than half had quit using the system because of its unreliability.

In another system surveyed by the IG, the reservation phone lines opened at 5:45 a.m. Capacity was filled by 5:53, and no more reservations were accepted. In another city, the IG checked 658 reports by passengers of "no-show" vehicles, learning that erroneous reports about the scheduled pickups had been made by drivers in 26 percent of the cases.

The Department hopes that problems of this kind are not endemic to paratransit systems. But it is clear that patterns or practices of this kind have the effect of limiting the availability of paratransit service to eligible persons in a way not contemplated by the ADA. Consequently, the rule prohibits patterns or practices of this kind. As with the patterns or practices of individuals that adversely affect paratransit service delivery (see §37.125), problems that are not within the control of the provider (e.g., late service because of an accident that ties up the highway) would not form the basis for a forbidden pattern or practice.

One issue that came up in the context of problems in service delivery was a suggestion by several disability community commenters that a paratransit provider should provide one or more free trips for missed trips, late arrivals, or trip durations that substantially exceeded fixed route travel time. This idea is attractive; it appears similar to a concept that has done good things for timely pizza delivery. Given the differences between pizza and paratransit, however, the practicability of the idea in this context is doubtful. There are, obviously, a number of reasons for service delivery problems that should not result in a financial penalty to the provider. The capacity constraints provision discussed above should, in our view, provide adequate redress for systemic problems in service delivery.

The discussion of the capacity constraints requirement, like the discussions of all the other service criteria, assumes a situation in which service is provided without creating an undue financial burden. In cases where an entity is granted an undue financial burden waiver, the rule provides that limiting the number of trips per person per time period is a primary method of reducing costs, while keeping other criteria constant to ensure continued service quality. This point was one made emphatically by disability group representatives on the Advisory Committee.

Given the phase-in period of up to five years permitted under this rule, the allowance of some negotiation of trip times, and the limitations on eligibility set forth in §37.123, the Department anticipates that many providers will find pressures to impose capacity constraints reduced.

Additional Service
This section, like its counterpart in §37.123, specifies that the service criteria do not limit the activities of paratransit providers. As the legislative history of the ADA notes, these requirements establish a "minimum level of paratransit service to be provided." (H. Rept. 1 101-485, Pt. 1, at 30). Providers can do more than this section requires. However, the cost of doing more than the ADA requires cannot be regarded as a financial burden of compliance. Therefore, the costs of additional service cannot be counted in connection with an undue financial burden waiver request.

§37.133 Subscription Service.
A number of commenters on the capacity constraints and no restrictions and priorities on trip provisions of the rule asked about the role of subscription service. A number of these commenters asked for assurance that this service, which is useful for work trips and other repeated trips (e.g., to physical therapy sessions), would not be prohibited. Other commenters, though not opposed to subscription service, asked for assurance that it would not absorb all the capacity of a paratransit system, leaving little room for non-subscription trips. (Information available to the Department supports that this is a very real concern with some systems.)

We believe that, because it provides assurance of regular trips and saves the trouble of repeated calls for service for a work trip or other regular trips, subscription service can be a valuable component of a complementary paratransit system. Therefore, we agree with commenters who wish us to specify that such a system is permissible.

At the same time, we also agree that it would be inconsistent with the notion of a comparable paratransit system to let subscription service absorb the full capacity of the system, as it might at a given time of day (e.g., peak times for work trips). Consequently, the rule includes a maximum of 50 percent of system capacity that can be dedicated at any time of the day to subscription service. The one exception to this is if there is excess non-subscription capacity at a given time, so that system capacity goes begging. In that case, the subscription component of the service could be expanded.

Since subscription service is a limited subcomponent of all paratransit service, we believe it is reasonable to permit some limits on its use. For subscription service only, a provider could establish trip purpose restrictions (e.g., work trips only during morning and evening peak work trip periods) or waiting lists for participation.

